
 

 

 

Legal Update 

March 28, 2020 

This afternoon we participated in a webinar with Jay Worona (NYSSBA), Interim 

Commissioner of Education Shannon Tahoe, Assistant Commissioner Christopher 

Suriano and Deputy Secretary for Education Dan Fuller regarding various issues facing 

school districts right now.  Below is a brief summary of those issues, and while there 

remain many more questions than answers, patience was urged repeatedly by the 

presenters in light of the unprecedented nature of this crisis. 

 

➢ The 180-Day Waiver and Spring Break  

As you know, the Governor’s latest Executive Order closed schools through April 15, 

2020, and the 180-day instructional requirement will continue to be waived during this 

period.  A copy of the Executive Order can be viewed here: 

https://www.governor.ny.gov/news/no-20211-continuing-temporary-suspension-and-

modification-laws-relating-disaster-emergency.  Schools must use up any available 

snow or vacation days first in order to be eligible for the waiver.  Dan Fuller, 

representing the Governor’s office, advised that districts are expected to continue their 

plans for alternative instructional options, meals and child care, and must continue 

doing so through spring break, or they will lose eligibility for the waiver.  It is clear that 

the Governor’s office expects remote instruction, for example, to continue through 

any spring break that may be scheduled during this period of time to remain eligible for 

the waiver. 

To the extent that any school districts closed prior to March 18, 2020, and did so without 

a declaration of emergency having been declared by their respective County or 

Department of Health, those districts are not eligible for the waiver for those days prior 

to March 18, 2020.  Erie County, for example, issued a declaration of emergency on 

March 15, 2020.   

The Governor’s office will continue to evaluate continued school closures every two 

weeks.    

 

➢ Annual Meeting, Election and Budget Vote 

The Interim Commissioner advised that her office has presented options to the 

Governor’s office to handle the upcoming election and budget vote, including associated 
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deadlines.  Any changes to current statutory requirements will require an Executive 

Order under the circumstances. According to Mr. Fuller, the Governor’s office is well 

aware that there are certain imminent deadlines and that these issues will be addressed 

“in days.”   

 

➢ Regents Examinations and Graduation Requirements 

No decisions have been made yet with regard to these issues.  The Interim 

Commissioner stated that she recognizes there are several equity and access issues 

that have to be considered.  Her office is working through those issues and will continue 

to do so in the upcoming week.  She anticipates that decisions will be made in the next 

week.   

 

➢ Transportation Contracts 

Mr. Fuller advised that right now there is “no clear answer” with regard to the 

continuation of transportation contracts where those services are not being utilized.  Mr. 

Fuller acknowledged that certain districts are no longer paying for those services, but he 

lauded creative efforts used by other districts, such as delivering meals and instructional 

materials to students.   

 

➢ Personnel Issues 

The Interim Commissioner is aware that there are several issues tied to APPR, tenure, 

seniority, 3020-a deadlines and the like.  She advised that statutory requirements are 

being reviewed by her office, and that any changes to those require an Executive Order.  

The Interim Commissioner expects decisions to be made regarding those statutory 

matters within “the next couple weeks.” 

 

➢ Data Privacy  

To the extent your teachers are utilizing social media platforms or video conferencing 

for remote learning, it is strongly recommended that districts work with their respective 

BOCES to assure that their technology is compliant with FERPA and Education Law § 

2-d.  Teachers and related Service Providers should not be using products that have not 

been approved by their respective school district.  According to Guidance from the New 

York State Regional Information Centers, Zoom and Webex, for example, do not 

currently have agreements with BOCES that are compliant with Section 2-d, but they 

are in progress. 
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➢ Donating Medical Supplies 

A question was discussed with respect to school districts donating medical and other 

supplies, and whether that constitutes an unlawful gift of public funds in violation of the 

New York State Constitution.  Mr. Fuller acknowledged that this may constitute a 

technical violation of the Constitution.  At this time, however, he was unable to provide 

any substantive answer as to whether any specific Guidance or Order would be issued 

to address the concern about such donations potentially being considered an 

unconstitutional gift.  

 

➢ Special Education  

On March 27, 2020, SED issued new guidance acknowledging that districts may face 

delays in providing services and making decisions regarding services to students with 

disabilities.  The guidance can be viewed here: http://www.p12.nysed.gov/specialed/ 

publications/2020-memos/nysed-covid-19-provision-of-services-to-swd-during-

statewide-school-closure-3-27-20.pdf.  According to the guidance, districts should 

ensure that each student with a disability can be provided the special education and 

related services in the student’s IEP “to the greatest extent possible.”  SED encourages 

collaborative and creative methods to provide such services, including 

telehealth/teletherapy.   

That said, SED also understands that students may not be receiving the same type 

and/or level of services contained in their IEPs at this time, and that IEP services should 

be provided “to the extent practicable.”  Assistant Commissioner Suriano explained that 

once students return, SED expects each district to evaluate any student’s need for 

compensatory services moving forward and determine the level of services needed for 

that student to ideally reach the same level of success he/she would have achieved had 

the school closure not taken place.  He further explained that compensatory services 

should be determined on a student-by-student basis, and that compensatory services 

may not need to be provided on a 1:1 basis (e.g., calculating the number of hours of 

missed sessions during the COVID-19 closure period and then simply adding those 

hours to new session hours once the student returns to school).  

Mr. Suriano also explained that SED does not expect school districts to conduct CSE or 

CPSE meetings to discuss distance learning as a change in placement at this time.   

 

➢ Construction Projects 

A question was presented as to construction projects and whether schools are exempt 

so as to allow those projects to continue.  Mr. Fuller said that he did not have an answer 

yet, but indicated that he should have one by the end of today.   
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Shortly thereafter, the Governor’s office announced that “all non-essential construction 

must be suspended.”  The announcement referred to the following resource for 

guidance on what constitutes an essential business: https://esd.ny.gov/guidance-

executive-order-2026.  Section 9 discusses construction specifically.  With limited 

exceptions, school construction projects are not considered essential and therefore 

must comply with the required workforce reduction.   

 

➢ Budgets 

In no unclear terms, and as all of you are likely aware already, the Governor’s office 

conveyed that school budgets are facing a dire situation and that it is “going to be a 

tough year” financially.  Mr. Fuller indicated that the State expects a $10-$15 billion 

shortfall.  

With that in mind, the prevailing interpretation of Executive Order 202.4 (i.e. the Order 

directing that non-essential employees of local governments be allowed to work from 

home or take leave without charging accruals) is that it applies to school districts and 

that it requires that district employees continue to receive their regular pay through April 

15, 2020.  While there are persuasive arguments to the contrary – that the Order does 

not require regular pay for employees who are not performing any work for the school 

district during the period of closure – this seems to be the minority opinion at this time.   

As April 15th approaches, and further clarification is had by way of Executive Order or 

informal means, districts might need to consider whether certain non-essential 

employees who are unable to perform work remotely will continue to receive their 

regular pay beyond April 15, 2020.  Layoffs, furloughs and/or retirement incentives may 

require consideration given the financial outlook. 

 

 

Guidance from the New York State Education Department is being updated constantly 

and can be found at the following address: 

http://www.p12.nysed.gov/sss/schoolhealth/schoolhealthservices/coronavirus.html  

 

Webster Szanyi LLP attorneys are ready and prepared to assist you with any questions 

you may have regarding the above, or any other questions you may have concerning 

COVID-19.  Please do not hesitate to contact any members of our Education or Labor 

and Employment groups: Ryan Smith, Susan McClaren, Melanie Beardsley, Marnie 

Smith, Heather Dechert. 
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