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Legal Update 

April 12, 2020 
 
Yesterday afternoon we participated in a webinar with Jay Worona (NYSSBA), Deputy 
Secretary for Education Dan Fuller, Interim Commissioner of Education Shannon 
Tahoe, Assistant Commissioner Christopher Suriano (Office of Special Education), 
Assistant Commissioner Marybeth Casey (Office of Curriculum and Instruction and 
Early Learning) and Director of Education Finance Brian Cechnicki regarding various 
issues facing school districts right now.   

Below is a brief summary of the issues discussed.  In short, many questions at the 
forefront of your minds remain unanswered, but the Governor’s Office and SED are 
aware of the issues and continue to work on and evaluate them.  Some questions are 
expected to be addressed in the near future, as explained further below. 
 

 School Closures 

Mayor de Blasio announced today that schools in New York City will remain closed for 
the remainder of the 2019-2020 school year.  In Governor Cuomo’s press conference 
today, held shortly after the Mayor’s announcement, the Governor fell short of endorsing 
the Mayor’s announcement, calling it de Blasio’s “opinion.”  The Governor made clear 
his view that school closure/reopener decisions would be made on a coordinated basis 
both within the State and more broadly, the Metropolitan area.   During the webinar, Mr. 
Fuller reiterated that the Governor’s Office will continue to make determinations 
regarding school closures based on “data and science.”  He noted that the situation was 
fluid and therefore, the two-week periods will likely continue, with future decisions made 
on a regional basis.   

 

 2020 Budget Votes and Elections 

Executive Order 202.13 postponed school board elections until “at least June 1, 2020, 
and subject to further directive as to the timing, location or manner of voting for such 
elections.”  It was subsequently clarified that this Executive Order was intended to 
include budget votes as well.  Mr. Fuller and Interim Commissioner Tahoe confirmed, 
however, that there is no set date for the upcoming budget votes and elections.  Mr. 
Fuller acknowledged the time constraints facing school districts, particularly if an initial 
budget proposal does not pass.  Mr. Fuller noted that the Governor’s Office is 
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considering information and potential options including, for example, providing absentee 
ballots to all voters and the risks associated with opening polling places.  It remains 
unclear when a date will be set and whether other deadlines or procedures may be 
modified.  Mr. Fuller admitted that he could not provide a particular date by which 
“further directives” will be issued, but he assured the audience that the Governor’s 
Office viewed this item as a priority.  

 

 Annual Professional Performance Review (APPR) and Tenure  

Mr. Fuller acknowledged that school districts have questions regarding tenure 
determinations and implementing their APPR plans, and he is aware of the time-
sensitive nature of these issues.  He indicated that the Governor’s Office is looking at 
this issue now, and is considering input from stakeholders and language that has been 
proposed by SED.  He explained that all options are being considered, including 
potential virtual observations, but could not provide any indication on the direction this 
will go.  It is anticipated that these issues will ultimately be addressed in an Executive 
Order.     

 

 Spring Break and Hourly Employees  

Mr. Fuller was asked whether the Governor’s Executive Order was intended to require 
school districts to pay hourly employees whose schedules do not include working over 
spring break and who are not actually working during that period.  Mr. Fuller stated that 
he is aware of variance across New York State in terms of how districts are handling the 
issue.  He indicated, however, that he will seek clarification on the intent of the 
Executive Order and will follow-up with NYSSBA.  

 

 Layoffs and Furloughing Staff 

Mr. Worona asked Mr. Fuller whether the intent of Executive Order 202.4 was to 
prevent school districts from laying off or furloughing its employees.  That Order states, 
in relevant part, “[a]ny local government or political subdivision shall, effective March 17, 
2020, allow non-essential personnel as determined by the local government, to be able 
to work from home or take leave without charging accruals, except for those 
personnel essential to the locality’s response to the COVID-19 emergency” [emphasis 
added].  Mr. Fuller indicated that he would look into this and provide a response to 
NYSSBA.   

 

 60-Day Deadline for Special Education Evaluations  

Assistant Commissioner Suriano was asked whether there is any flexibility related to the 
requirement that districts conduct evaluations and re-evaluations within 60 calendar 
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days from parental consent for the evaluation.  Assistant Commissioner Suriano 
confirmed that the 60-day timeline has not been waived.  He explained that districts are 
expected to complete these evaluations through methods such as teletherapy unless 
the parent explicitly requests that the evaluation be postponed until school re-opens.  
Mr. Suriano stated that it is SED’s hope that districts and parents work together to 
determine whether the evaluation should be conducted or delayed.  If an evaluator feels 
that a face-to-face evaluation is most appropriate, Assistant Commissioner Suriano 
recommended that the evaluator document their recommendation and notify the parent. 
However, if the parent does not consent to a delay, districts must conduct and complete 
the evaluation within the 60-day period, and again, he urged evaluators to document 
any non-traditional evaluation methods used under the circumstances.  He also 
encouraged the CSE to consider these factors and whether the CSE may need more 
information. 

 

 Compensatory and Extended School Year Services for Students with 
Disabilities  

Mr. Worona asked whether there would be SED guidance and government funding for 
compensatory services that will likely be needed for students over the summer. 
Currently, SED is working on whether additional funds may be provided for 
compensatory services and, at this time, there is no answer on whether federal funds 
will be available.  Assistant Commissioner Suriano recommended that districts continue 
to evaluate and prepare for the impact and need for compensatory services, not only 
over the summer but for the 2020-2021 school year as well.  He reiterated that 
compensatory services should be determined on an individual, case-by-case basis, and 
that they may not need to be provided on a 1:1 basis.  Mr. Suriano also noted that 
compensatory services may not need to be provided “all at once,” but could be 
delivered to students over the course of the 2020-2021 school year.    

Assistant Commissioner Suriano encouraged districts to be prepared to evaluate 
potential regression.  He stressed documenting the delivery of student special education 
services as well as student progress (or regression), and that monitoring should 
continue in order to determine whether a student may require Extended School Year 
(ESY) services due to the student’s regression.  Assistant Commissioner Suriano also 
explained that districts should be looking at expanding summer programs and 
encouraged them to work with their BOCES in preparation for a predicted uptick in the 
number of students that need ESY services this summer.  He also stated that SED is 
willing, able and ready to expedite any applications for new or expanded ESY programs 
through their already-established funding stream for ESY.   

 

 Cancellation of Regents Exams 

Interim Commissioner Tahoe provided a brief overview of the guidance document 
released on Tuesday April 7, 2020, and highlighted the eligibility requirements for an 
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exemption from the Regents examinations.  The comprehensive Guidance document, 
“Cancellation of the June 2020 Administration of the New York State (NYS) High School 
Regents Examination Program in Response to COVID-19 Related School and District 
Closures” is available here: 
http://www.nysed.gov/common/nysed/files/programs/coronavirus/nysed-covid-19-
memo-cancellation-june-2020-regents-exams.pdf 

 

 The 180-Day Waiver and Spring Break 

Mr. Fuller was asked whether the decisions to cancel Regents examinations and to 
require schools to remain open during spring break may impact the traditional end of the 
school year.  In short, Mr. Worona noted that due to the cancellation of spring breaks, 
schools may exceed 180 days and he asked whether districts that do so will receive aid 
for those excess days.  Mr. Fuller did not provide an answer, but he explained that the 
Governor’s Office is aware of and working on this issue.  He acknowledged the potential 
financial hardship to school districts and said that they are trying to do what is best for 
schools and students – they are not looking to go beyond 180 days.  He noted that 
school calendars are currently at or around day 130-135, so a decision on this issue is 
not anticipated in the immediate future.  

 

 Forecast for State Aid Payments 

When asked whether he could provide any update regarding the economic forecast for 
future state aid payments, Mr. Fuller said that this is an “extreme situation.”  He noted 
the $10 to $15 billion budget shortfall and went on to express the State’s hope that 
federal funding comes through and New York will not have to cut its budget for 
education; however, he could provide no guarantee regarding anticipated funding.  He 
noted that the Budget Director will re-evaluate at the end of April, at the end of June, 
and again at the end of the calendar year to make adjustments based on revenues 
collected.  Mr. Fuller encouraged everyone to reach out to their federal elected 
representatives to advocate for federal funding.   

 

 Continuity of Education 

In response to a question regarding whether SED would be issuing guidance or 
directives regarding the contents of distance learning plans (e.g., synchronous vs. 
asynchronous learning), Interim Commissioner Tahoe explained that SED is leaving the 
type of distance learning up to the local school districts because they know what is best 
for their communities.  She praised the efforts of many school districts taking steps to 
ensure each and every student is engaged in distance learning.   

Interim Commissioner Tahoe also stated that she anticipates further guidance regarding 
the continuity of instruction plans that were originally submitted within a short timeframe 
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after schools were closed.  She stated that she “hopes” school districts are updating 
and enhancing their plans as they are gaining more experience in distance learning.  It 
appears that SED may direct school districts to submit updated and/or enhanced plans 
in the future.   

 

 Technology for Students 

Interim Commissioner Tahoe discussed efforts taken by SED to increase the availability 
of funding to ensure that all students have access to necessary technology.  She 
mentioned added flexibility for the use of Title I, Title III and Title V funds.  Interim 
Commissioner Tahoe also discussed funding through the Smart Schools Bond Act 
(SSBA).  She encouraged school districts with unallocated SSBA funds to submit a plan 
and explained that the approval board has an expedited process to review such plans.  

  

 School Construction 

Mr. Fuller referenced the Guidance from Empire State Development regarding essential 
businesses (https://esd.ny.gov/guidance-executive-order-2026), which was updated 
Thursday morning.  The guidance now explicitly includes “public and private schools” as 
an example of “essential construction” and further provides:   

As noted above, local governments, including municipalities and 
school districts, are allowed to continue construction projects at this 
time as government entities are exempt from these essential 
business restrictions.  However, to the greatest extent possible, local 
governments should postpone any non-essential projects and only 
proceed with essential projects when they can implement 
appropriate social distancing and cleaning/disinfecting 
protocols.  Essential projects should be considered those that have 
a nexus to health and safety of the building occupants or to support 
the broader essential services that are required to fulfill the critical 
operations of government or the emergency response to the COVID-
19 public health crisis. 

Mr. Fuller indicated that school construction projects may continue as long as 
appropriate safeguards are in place, but also stated that school districts need to 
consider which aspects of the projects are essential.  We recommend that school 
districts consider all aspects of their respective projects and assess whether non-
essential portions can be postponed.  Moreover, school districts are encouraged to 
obtain assurances from their construction managers and contractors that appropriate 
social distancing and cleaning/disinfecting protocols are being implemented.   
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 Child Care 

Mr. Fuller confirmed that the Governor’s Office has not stated that school districts are 
required to pay for child care for the children of essential workers.  He recognized that 
doing so is permitted by Executive Order 202.13, and that some school districts are 
paying for it while others are not, but acknowledged that the Governor has not taken a 
position on whether districts need to pay for those child care services.  He commended 
schools and agencies who have found a way to “make it work.”   

 

 Vendor Contracts / Transportation 

Mr. Worona asked whether the State has any guidance regarding school districts paying 
vendors (e.g., transportation contractors) who are not providing services to the school 
district and, if so, whether school districts that continue paying will be eligible for State 
aid.  Mr. Fuller indicated that the Governor’s Office is looking at this issue and they are 
aware that some districts are paying, some are not, and others are paying a portion of 
the contracts.  He said this is happening on a “district-by-district” basis and may be 
dependent on the particular contract.  He said the State has not issued guidance on this 
issue and continues to evaluate it.   

 

Guidance from the New York State Education Department is being updated constantly 
and can be found at the following address: 
http://www.p12.nysed.gov/sss/schoolhealth/schoolhealthservices/coronavirus.html  

 

Webster Szanyi LLP attorneys are ready and prepared to assist you with any questions 
you may have regarding the above, or any other questions you may have concerning 
COVID-19.  Please do not hesitate to contact any members of our Education or Labor 
and Employment groups: Ryan Smith, Susan McClaren, Melanie Beardsley, Marnie 
Smith, Heather Dechert. 


