
 

 

 

COVID-19 – Critical Questions And Guidance 

March 13, 2020 

With a national emergency and state of emergency being declared in connection with 

the COVID-19 pandemic, there are several issues that school districts may be forced to 

confront in the immediate future in terms of not only their students but the numerous 

individuals in their employ.  Following is discussion regarding a selection of issues that 

we recommend all school districts be prepared to address. 

Strategies to address the pandemic may implicate a variety of employment and 

education laws and regulations, and the resolution of these issues will likely depend on 

the particular facts at hand.  The information set forth below is intended for informational 

purposes only.  We recommend that you consult with legal counsel on any specific 

issues in order to fully understand the available options and potential ramifications, and 

to ensure you have the most up to date information. 

 

1. An employee asks for leave because the employee’s child has been sent 

home from his/her daycare, nursery school or other school district due to 

COVID-19.  Must the school district grant the request? 

There is nothing under the law at the present time that requires a school district to grant 

leave, paid or unpaid, to an employee in this scenario where neither the employee nor 

the employee’s child is suffering from a serious health condition.  If the child has tested 

positive for COVID-19, the employee is likely entitled to leave under the Family and 

Medical Leave Act (“FMLA”).  School districts should also confirm whether any leave is 

available pursuant to the applicable collective bargaining agreement.  If the child has 

not tested positive but someone in the child’s class or day care has tested positive, the 

school district may nonetheless want to consider allowing the employee to remain home 

for a period of time to avoid further dissemination of the virus.   

It should also be noted that federal and state governments have proposed or discussed 

potential legislation that would afford additional protections to employees, including 

potential paid leave, in connection with COVID-19.  To date, nothing to this effect has 

been adopted.   
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2. Does a school district have any legal obligation to protect employees from 

COVID-19?  

Yes.  To the extent school districts have not done so already, they should consider 

implementing measures designed to avoid placing employees in situations with elevated 

risks of exposure, such as cancelling participation in large public gatherings or events, 

especially non-instructional activities such as athletic competitions, musicals, etc.; 

barring all nonessential business travel; and requiring employees who traveled to an 

affected area or otherwise came in contact with someone infected with the virus to work 

remotely (if possible) or remain home until the incubation period has passed.   

School districts should actively promote, encourage and educate their students and staff 

about good hygiene practices.  Common areas, desks, door handles, bathrooms and all 

other items or areas that are routinely touched should be cleaned regularly.  Hands 

should be washed or sanitized frequently throughout the day.  Districts should work to 

ensure that sanitizers and cleaning agents are available throughout their buildings and, 

of course, to their cleaning staff.     

 

3. What can be done to help prevent the spread of the virus within school 

buildings? 

In addition to everyone exhibiting good hygiene practices, school districts should 

consider the extent to which they can incorporate social distancing, both in the 

classroom and in all school related activities.  CDC guidance has defined “social 

distancing” as “remaining out of congregate settings, avoiding mass gatherings, and 

maintaining distance (approximately 6 feet or 2 meters) from others when possible.” 

Restaurants, for example, have been directed not to exceed half-capacity in an attempt 

to limit close contact.  While school districts cannot send home half of their school 

population, they may want to consider things like separating student desks if grouped 

together, distancing students from one another during lunch periods to the extent 

possible, postponing assemblies, promoting physical education activities that do not 

involve close contact or touching one another, and so forth.   

Telephone and videoconferencing should be encouraged among staff as an alternative 

to large in-person meetings whenever practicable.  In an Executive Order signed today, 

Governor Cuomo has authorized school boards to conduct business without permitting 

in-person attendance by the public, and to hold such meetings remotely by conference 

call or similar service, provided that (i) the public has the ability to view or listen to the 

proceeding, and (ii) the meetings are recorded and later transcribed.  The Governor’s 

Executive Order also permits waivers of the 180-day requirement if a school is directed 

to close by state or local health officials and is unable to make up for missed 

instructional days.   In addition, a bill was introduced in the State Senate that would 

allow a School Superintendent to close school due to the outbreak, even if no state of 
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emergency has been declared, without risk of losing state aid if the school is not in 

session for 180 days.  The bill is currently pending in committee.   

 

4. An employee reports symptoms consistent with COVID-19 but has not been 

tested.  What can/should school districts do?    

If exposure is reasonably suspected, school districts may require the employee to 

remain home until the incubation period has expired, and may require return to work 

testing to ensure the employee is free of the virus.  Nonexempt employees who report 

to work and are sent home must be paid for at least four hours or their regularly 

scheduled shift, whichever is less (see Point 5 below for additional discussion regarding 

compensation-related issues).  

With respect to compelling testing for the virus, the ADA permits medical examinations 

to ensure that the workplace is free from direct threats to the health and safety of the 

employee or others.  Direct threats are defined as a significant risk of substantial harm 

to the health or safety of one’s self or others that cannot be eliminated or reduced by 

reasonable accommodations.  Whether an employee who reports symptoms could be 

compelled to submit to COVID-19 testing will depend on a number of circumstances, 

including but not limited to: (i) whether the employee recently traveled to an infected 

area or came in contact with someone who has been diagnosed with the virus; (ii) the 

extent to which the symptoms are consistent with COVID-19; (iii) when the employee 

began to experience the symptoms; and (iv) whether testing is available.  Any testing, if 

available, that is directed by the school district would be at the district’s expense.   

 

5. If schools close for a period of time, do they have to continue paying their 

employees? 

School districts are staffed by a variety of personnel, including both hourly and salaried 

employees, and their compensation is typically governed by a collectively negotiated 

agreement or other contract.  School districts should always review those agreements, 

as well as any applicable District policies, for any leave provisions that may apply to the 

particular circumstances at hand.   

In general, the Fair Labor Standards Act (“FLSA”) requires that hourly, nonexempt 

employees be paid for the hours they actually work only.  Such employees may wish to 

utilize their accrued leave, if any is available to them, in order to continue receiving pay 

if they are not actually working.  Exempt, salaried employees are treated differently 

under the FLSA.  Those employees typically must receive their full salary in any week in 

which they have performed work, subject to certain limited exceptions.  School districts 

should consider whether and to what extent they wish to require exempt employees to 

use any applicable accrued leave that those employees may have available. In any 

event, the FLSA does not require exempt, salaried employees be paid their regular 
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salaries in any week in which they perform no work.  Employees who work remotely 

while school is closed are entitled to continue receiving their regular compensation.   

To the extent that the terms and conditions of employees’ compensation is governed by 

a collective bargaining agreement, school districts should strongly consider conferring 

with appropriate union representatives to memorialize the nature and extent to which 

those terms or conditions may be altered during the current pandemic.  School districts 

may wish, for example, to require employees to utilize certain accrued leave during the 

closure that may not be expressly permitted by law, district policy or applicable 

collective bargaining agreement.  While salaries and benefits are generally budgeted for 

already, it is important to remain mindful that gifts of public funds are prohibited by law 

as well as pursuant to school districts’ fiduciary duties.  Also, and depending on the 

length of the school closure and the state of the law, employees may be entitled to 

receive unemployment insurance during an extended school closure.   

 

6. If a determination is made to close a school district or particular school 

building, can the school district require any of its employees to report to 

work? 

It depends on the reason for the closure.  If a school building or district is closed due to 

a confirmed case of COVID-19, it must remain closed for at least twenty-four hours and 

the school district must consult with the local department of health regarding procedures 

and protocols to contain exposure, which may result in additional closure.  The entire 

school building must be disinfected in accordance with NYSDOH guidelines.   

If a school building or district is closed as a precautionary measure in an effort to 

encourage social distancing, there is no legal requirement which would prohibit the 

district from requiring employees to continue reporting to work.  Specific guidance 

regarding whether some or all employees must report to work may also be provided if 

the closing determination is made by federal, state or local government.   

 

7. Can a school district provide online or distance learning for its students as 

a precautionary measure and to encourage social distancing? 

Yes, school districts may provide online or distance learning; however, school districts 

must consider whether this would have a discriminatory impact on certain students.  For 

example, do all students have access to the internet and necessary technology?  Is the 

online platform ADA-compliant (e.g., for students who are visually or hearing-impaired)?  

These and related issues will need to be addressed.   
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8. If a school closes, does it have an obligation to provide related services to 

students with disabilities during the closure?  

If a school does not provide services to the general education student population during 

a school closure, there is no obligation to provide services to students with disabilities 

during a school closure.  If the school continues to provide services to the general 

education student population during a school closure (i.e. distance learning or other 

opportunities), the school must provide equal access to the same opportunities to 

students with disabilities and must also ensure that all such students are provided 

FAPE. In such instances, school districts would be required to provide special education 

and all other related services to students with disabilities pursuant to the student’s IEP 

or 504 Plan.  

 

9. If a student with disabilities has tested positive for COVID-19 or is home 

due to a voluntary quarantine, is the school district required to provide all 

educational services, including related services pursuant to the student’s 

IEP or 504 Plan, while the student is out of school?  

If the school is still open, but a student remains home, the school district is responsible 

for providing homebound instruction when a student must be home for more than 10 

consecutive school days. When a student remains home for longer than 10 consecutive 

school days, the student’s educational placement is considered to be changed. Thus, in 

these circumstances, the school may be required to amend the student’s IEP 

addressing the change in placement to homebound instruction, distance learning, or 

other online options, if applicable and available. In such instances, if the school district 

has concerns regarding further transmission of the virus between students and 

homebound instructors or service providers, the school should contact the Department 

of Health for guidance. Further, the school district and parent/guardian may consider if 

compensatory services are necessary once the student returns to school and did not 

receive services while the student was out.  

 

Guidance from the New York State Education Department is being updated constantly 

and can be found at the following address: 

http://www.p12.nysed.gov/sss/schoolhealth/schoolhealthservices/coronavirus.html  

 

Webster Szanyi LLP attorneys are ready and prepared to assist you with any questions 

you may have regarding the above, or any other questions you may have concerning 

COVID-19.  Please do not hesitate to contact any members of our Education or Labor 

and Employment groups: Ryan Smith, Susan McClaren, Melanie Beardsley, Marnie 

Smith, Heather Dechert. 
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