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DOL Guidance Implementing Federal Coronavirus Leave Laws 

April 2020 

The United States Department of Labor has issued regulations to clarify and implement 
the federal Emergency Paid Sick Leave Act and the Emergency Family and Medical 
Leave Expansion Act that were the subject of our recent “COVID-19 – Employee Leave 
Laws” Alert.  Both federal Leave Acts, effective April 1, 2020, apply to public employers 
and private employers with fewer than 500 employees.  Here are key takeaways: 

 
 Employees do not have any right or entitlement to use Paid Sick Leave or 

Emergency Family and Medical Leave for any unpaid or partially paid leave 
taken before April 1, 2020. 
 

 An employee may only take Paid Sick Leave or Emergency Family and Medical 
Leave when he or she is unable to work or telework due to a qualifying reason.  
An employee may not take Paid Sick Leave or Emergency Family and Medical 
Leave if the employer does not have work for him or her. 

 
 If an employer has work that an employee can perform, and the employee is 

able to perform the work on site or via telework, the employee is not entitled to 
paid leave unless there are other extenuating circumstances that prevent the 
employee from performing that work. 
 

 The Paid Sick Leave Act provides up to 80 hours of leave only to full-time 
employees working at least 80 hours over two workweeks or at least 40 hours 
each workweek.  An employee working less than 40 hours per week is 
considered part-time and only entitled to be paid for the number of hours that the 
employee works, on average, over a two-week period.    

 
 Paid Sick Leave and Emergency Family and Medical Leave are intended to work 

together to permit an employee to have a continuous income stream to care for 
his or her child whose school or place of care is closed, or whose child care 
provider is unavailable.  The initial two weeks of Emergency Family and Medical 
Leave are unpaid because an eligible employee already may concurrently use 
Paid Sick Leave for the same reason and get paid at the same rate.  The 
regulations are unclear with regard to whether and in what circumstances an 
employer may require an employee to use any applicable paid time off.  Until the 
regulations are clarified, employers may want to work with their employees to 
determine the extent to which the employees would like to use their paid time off 
to supplement wages during the leave period.   
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 Telework can occur during normal hours or at other times as agreed by the 
employer and employees.  The continuous workday rule does not apply to 
teleworking employees; teleworking employees must only be paid for hours 
worked. 
 

 An employer and employee may agree that the employee will use Paid Sick 
Leave or Emergency Family and Medical Leave intermittently. 

 
 Intermittent Paid Sick Leave for an employee working on site is limited to use by 

an employee who needs to care for a child whose school or place of childcare is 
closed, or where childcare is unavailable, in order to limit the risk that the 
employee might spread COVID-19 to other employees. 

 
 The job protection and return to work requirements for employees taking Paid 

Sick Leave or Emergency Family and Medical Leave do not protect employees 
from employment actions, such as layoffs, which would have affected the 
employees had they not taken leave.   
 

 An employee needing leave due to school closure or childcare unavailability 
must provide notice as soon as practicable.  An employee needing leave for any 
other reason must only provide notice after the first day of leave.  Verbal notice 
of the initial need for leave must be accepted as long as the employee provides 
enough information for the employer to determine there is a qualifying reason for 
leave.   
 

 Section 826.100 of the regulations specifically outline the types of information or 
documentation employees must provide in support of the various qualifying 
needs.    

 
 Employers are not required to use traditional FMLA notices of eligibility, rights 

and responsibilities, or written designations that leave use counts against 
employees’ FMLA leave allowances; however, an employer that has established 
practices for providing individual employees with specific FMLA notices may 
continue to apply existing practices to Emergency Family and Medical Leave 
users. 
 

 Employers must retain documents and information regarding Paid Sick Leave 
and Emergency Family and Medical Leave for four years, regardless of whether 
they grant or deny leave. 

 
 Employers must maintain employees’ health coverage on the same terms during 

Paid Sick Leave or Emergency Family and Medical Leave. 
 

 The regulations include guidance on a number of other issues including 
calculation of hours for part-time employees and employees with varying hours, 
calculation of employees’ regular rate, exemptions for health care providers and 
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emergency responders, and exemptions for businesses with fewer than 50 
employees from providing Paid Sick Leave or Emergency Family and Medical 
Leave to care for a child due to school closure or childcare unavailability. 

 

Specific clarifications regarding each of the qualifying reasons for Paid Sick Leave were 
also included:   

 (1)  Subject to Quarantine or Isolation Order:   
o Quarantine or isolation order is interpreted broadly to include a range of 

governmental orders, including orders that advise some or all citizens to 
shelter in place, stay at home, quarantine, or otherwise restrict their own 
mobility.  

o An employee may take Paid Sick Leave only if being subject to one of 
these orders prevents him or her from working or teleworking as 
described therein. Whether the employee would be able to work or 
telework “but for” being required to comply with a quarantine or isolation 
order should be evaluated by employers on a case-by-case basis.   

 (2)  Health Care Provider Advises Self-Quarantine: 
o Self-quarantine must be based on a health care provider’s advice that the 

employee has COVID-19, may have COVID-19, or is particularly 
vulnerable to COVID-19. 

o Employee must be unable to telework to qualify for this use. 
 (3)  Medical Diagnosis: 

o An employee experiencing COVID-19 symptoms may take Paid Sick 
Leave only to actually obtain a medical diagnosis, including time spent 
making, waiting for, or attending an appointment for a test for COVID-19.  
The employee may not take Paid Sick Leave to self-quarantine without 
seeking a medical diagnosis. 

 (4)  Caring for a Quarantining or Isolating Individual: 
o Paid Sick Leave may not be taken to care for someone with whom the 

employee has no personal relationship. The individual being cared for 
must be an immediate family member, roommate, or a similar person with 
whom the employee has a relationship that creates an expectation that 
the employee would care for the person. 

 (5) Caring for a Child Due to School Closure or Childcare Unavailability:  
o An employee may take Paid Sick Leave to care for his or her child only 

when the employee needs to, and actually is, caring for his or her child. 
Generally, an employee does not need to take such leave if another 
suitable individual is available to provide the care the employee’s child 
needs. 

o Childcare provider includes a centerbased child care provider, a group 
home child care provider or a family child care provider, including 
unlicensed or uncompensated individuals who regularly care for the 
employee’s child such as a family member, friend or neighbor. 
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The information set forth above is intended for informational purposes only.  We 
recommend that you consult with legal counsel on any specific issues in order to fully 
understand the available options and potential ramifications.   

Webster Szanyi LLP attorneys are ready and prepared to assist you with any questions 
you may have regarding the above, or any other questions you may have concerning 
COVID-19. Please do not hesitate to contact any members of our Education or Labor 
and Employment groups: Ryan Smith, Susan McClaren, Melanie Beardsley, Marnie 
Smith, Heather Dechert. 

 


